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1. Applicant's election with traverse of Group I (claims 1-14) 
in the reply filed on 20 April 2006 is acknowledged. The 
traversal is on the grounds that Groups I and III are so closely 
related that it would not be an undue burden to examine the 
groups together. This is not found persuasive because the 
groups represent different claim types, specifically apparatus 
and method, thereby requiring fundamentally different 
considerations resulting in an undue burden if examined 
together. For example, the intended use of a claimed apparatus 
is not germane to the issue of a patentability of an apparatus, 
whereas use of a method is an integral part of the patentability 
determination (note the further discussion of this issue below) . 
Therefore, the consideration of both groups together would 
present an undue burden. 

The requirement is still deemed proper and is therefore 
made FINAL. 

2. The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
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art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

3 . The factual inquiries set forth in Graham v. John Deere 
Co. , 383 U.S. 1, 148 USPQ 459 (1966), that are applied for 
establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and 
the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent 
art . 

4. Considering objective evidence present in the 
application indicating obviousness or nonobviousness . 

4. Claim 1, 2 and 5-8 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over German Pub. No. 33 34 231 (hereinafter 
"DE *231") in view of German Pub. No. 27 03 900 (hereinafter "DE 
x 900"). Note the English Abstracts of these references also 
made of record with this Office Action. 

DE x 231 discloses a construction kit for making a 
gingerbread house. The kit includes a plurality of cutters for 
making the end, side, and roof panels of the house (see 
Abstract) . 

DE x 231 does not disclose the side surface of the cutters 
as having a tab and a notch. As demonstrated by DE x 900, 
however, the use of tabs and notches is known in the art for the 
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purpose of providing a means for connecting the pieces of the 
gingerbread house together. DE x 900 shows tab (8) and notch (6) 
forms on the side surfaces of panels for the purpose of 
providing a connection with other parts of the house (see Fig. 
2) . Therefore, it would have been obvious to one of ordinary 
skill in the art at the time of Applicant's invention to have 
modified the cutters disclosed by DE x 231 as such to have them 
include a tab and notch on the side surface because this would 
allow for the formation of corresponding tab and notch 
connection pieces in the formed panels, and thus a connection 
means between pieces as suggested by DE x 900. 

Claims 5 and 6 recite features directed to the intended use 
of the claimed device. Specifically, these claims further 
define the material to be used with the claimed device. It is 
well settled, however, that the intended use of a claimed 
apparatus is not germane to the issue of patentability. In re 
Casey , 370 F.2d 576, 580 152 USPQ 235, 238 (CCPA 1967); In re 
Otto , 312 F.2d 937, 939, 136 USPQ 458, 459 (CCPA 1963); MPEP § 
2115. Furthermore, inclusion of material or article worked upon 
by a structure being claimed does not impart patentability to 
the claims. In re Otto , 312 F.2d 937, 136 USPQ 458 (CCPA 1963); 
In re Young , 75 F.2d 996, 25 USPQ 69 (CCPA 1935); MPEP § 2115. 
Thus, as the device suggested by the combination of DE *231 and 
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DE '900 is clearly capable of operating with both edible and 
non-edible materials, the device renders obvious the use 
limitations of claims 5 and 6. 

5. Claims 1, 3 and 5-8 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Babos (U.S. Pat. No. 4,431,395; 
previously made of record in the I.D.S. filed by Applicant) in 
view of DE x 900. 

Babos discloses a gingerbread house forming apparatus. The 
apparatus includes a plurality of molds for forming the end, 
side and roof panels of the house (see for example, Fig. 1) . 
Babos does not disclose the side surfaces of the cutters as 
having tabs and notches. As demonstrated by DE x 900, however, 
the use of tabs and notches is known in the art, for the purpose 
of providing a means for connecting the pieces of the 
gingerbread house together. DE x 900 shows tab (8) and notch (6) 
forms on the side surfaces of panels for the purpose of 
providing a connection with other parts of the house (see Fig. 
2) . Therefore, it would have been obvious to one of ordinary 
skill in the art at the time of Applicant's invention to have 
modified the cutters disclosed by Babos as such to have them 
include a tab and notch on the side surfaces of the molds 
because this would allow for the formation of corresponding tab 
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and notch connection pieces in the formed panels, and thus a 
connection means between pieces as suggested by DE x 900. 

Claims 5 and 6 recite features directed to the intended use 
of the claimed device. Specifically, these claims further 
define the material to be used with the claimed device. As 
described above, however, the intended use of a claimed 
apparatus is not germane to the issue of patentability. Thus, 
as the device suggested by the combination of Babos and DE *900 
is clearly capable of operating with both edible and non-edible 
materials, the device renders obvious the use limitations claims 
5 and 6. 

6. Claim 4 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Babos and DE *900 as applied to claims 1, 3 
and 5-8 above, and further in view of Oliver (U.S. Pat. No. 
4,156,516) . 

Babos and DE *900 suggest the molds as described above. 
Babos and DE x 900 do not disclose the molds to include a fill 
line. Oliver, however, notes that fill lines can be included in 
food molds for the purpose of indicating a proper amount of 
material to be used in the mold (cl. 16, 11. 33-36). Therefore, 
it would have been obvious to one of ordinary skill in the art 
at the time of Applicant's invention to have modified the mold 
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suggested by Babos and DE '900 as such to further include a fill 
line because this would indicating a proper amount of moldable 
material to be used when filling the mold as suggested by 
Oliver. 

7. Claims 9, 10, 13 and 14 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over DE '231 and DE '900 as applied to 
claims 1, 2 and 5-8 above, and further in view of Quinlivan 
(U.S. Pat. No. 4,285,978) and Sugarcraf t's Customer Service page 
from sugarcraft.com (hereinafter "Sugarcraf t" ) . 

DE '231 and DE '900 suggest the construction kit with 
cutters as described above. DE '231 and DE '900 and do not 
disclose the kit to include items such as decorating material, 
dough mix, and instructions for use. Quinlivan and Sugarcraf t, 
however, note that cookie manufacturing kits can include 
decorating materials, dough mixs, and instructions (see for 
example, Quinlivan, cl . 7, 11. 29-33; Sugarcraf t examples of 
kits) . Thus, it would have been obvious to one of ordinary 
skill in the art at the time of Applicant's invention to have 
modified the kit disclosed by DE '231 and DE '900 as such to 
further include items such as decorating material, dough mix, 
and instructions for use because it is known in the art to 
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include these items together in order to form a complete baking 
kit as suggested by Quinlivan and Sugarcraf t . 

With respect to claim 13, the combination of DE x 231, DE 
x 900, Quinlivan, and Sugarcraf t disclose the combination of 
materials for a cookie manufacturing kit. Chocolate is a well 
known material to be included with cookies, and thus it would 
have been obvious to one of ordinary skill in the art to further 
include chocolate with the kit. 

8. Claim 11 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over DE '231, DE x 900, Quinlivan, and Sugarcraft's 
as applied to claims 9, 10, and 14 above, and further in view of 
Underwood (U.S. Pat. No. 3,311,069; previously made of record in 
the I.D.S. filed by Applicant) . 

DE x 231, DE x 900, Quinlivan, and Sugarcraf t disclose and 
suggest the kit as described above. DE x 231, DE x 900, 
Quinlivan, and Sugarcraft do not suggest the kit to further 
include a dough depth gauge . 

Underwood discloses a method and device for securing 
uniformity in thickness of a cookie dough sheet. Included by 
Underwood is a dough depth gauge device (Fig. 1) which ensures 
uniform thickness in the dough (cl. 2, 1. 64 - cl . 3, 1. 8). 
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It would have been obvious to one of ordinary skill in the 
art at the time of Applicant's invention to have modified the 
kit suggested by DE x 231, DE *900, Quinlivan, and Sugarcraft as 
such to further include a dough depth gauge because such a 
device is known in the art to allow for creating a uniformly 
thick dough in the baking process as suggested by Underwood. 

9. Claim 12 is objected to as being dependent upon a rejected 
base claim, but would be allowable if rewritten in independent 
form including all of the limitations of the base claim and any 
intervening claims. 

10. Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Donald 
Heckenberg whose telephone number is (571) 272-1131. The 
examiner can normally be . reached on Monday through Friday from 
9:30 A.M. to 6:00 P.M. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Dr. Yogendra Gupta, can 
be reached at (571) 272-1316. The official fax phone number for 
the organization where this application or proceeding is 
assigned is (571) 273-8300. 
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Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see <<http://pair-direct.uspto.gov>>. Should you have questions 
on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at (866) 217-9197 (toll-free) . 
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